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MEMORANDUM DECISION ON MOTION TO QUASH SUBPOENA AND MOTION TO
COMPEL RESPONSE TO SUBPOENA DUCES TECUM

The Mane Board of Licensurein Medicine (“Board”) moved ordly during atelephone discovery
dispute conference on May 23, 2006 to quash the subpoena served by the defendant on the Board's
former invegtigator, Elizabeth Harwood, for a deposition then scheduled for May 24, 2006." Report of
Hearing and Order Re: Discovery Dispute (Docket No. 88) at 2. | ordered the deposition postponed
pending the court’ sruling on that motion and directed counsd for the Board and for the defendant to submit
gmultaneous written memorandaand repliesontheissue. 1d. Thosememorandahave now beenfiled. Not
addressed at the telephone conference was the Board's objection to a subpoena aso served by the
defendant on the Board commanding the production of “[alny and al documentation” concerning the

goplication of Dr. Marc S. Shinderman for a medical license and his authority to practice medicine and

! 1t isthe motion to quash the subpoena and not, as counsel for the defendant asserts, “ an objection made pursuant to
Fed. R. Civ. P. 45(c)(2)(B),” CAP Quality Care’s Memorandum of Law in Response to Objections Pursuant to Fed. R. Civ.
P. 45(c)(2)(B) by the Maine Board of Licensure in Medicine, etc. (“ CAP Brief”) (Docket No. 92) at 1, that is before the
court with respect to the deposition.



“[alny and all correspondence’ referencing or documenting any correspondence between the Board and
employees of the state, county or federal government regarding Dr. Shinderman, which these partiesalso
addressin their written submissons. Brief of the Maine Board of Licensure in Medicine in Opposition to
CAP Qudlity Care, Inc.’s Subpog nas] Pursuant to Maine Law and F.R.Civ.P. 45(c)(3)(A)(iii) (*Board
Brief”) (Docket No. 90) at 2; CAP Brief at 1. CAP aso asksthe court to compel the Board to comply
with the latter subpoena. CAP Brief at 1.

CAP seeksto take the deposition of Elizabeth Harwood, aformer investigator for the Board, who
contacted an investigator for the federd Drug Enforcement Adminigtration in 2002 about Dr. Shinderman
and who prepared amemorandum about Dr. Shinderman for the October 14, 2003 meeting of the Board.
CAP Brief a 35. In an email dated May 10, 2002 Harwood stated: “We are investigeting [Dr.
Shinderman] informdly .. ..” 1d. at 6. Shefaxed acopy of the report of aBoard-ordered evauation of
Dr. Shinderman to the DEA investigator on une 2, 2003. 1d. at 13. CAP contends that its proposed
deposition of Harwood “ may |ead to admissble evidence supporting some or dl of the affirmative defenses
dleged in its answer to the complaint.” 1d. at 16. It dlegesthat counsel for the Board “is atempting to
foreclose any depogtion inquiry into the involvement of Ms. Harwood with federa authorities in the
withholding of Dr. Shinderman’s licensure in Maine, despite a ruling by Magistrate Judge Kravchuk that
communications between federd agernts and the Board relating to the non-renewd of Dr. Shinderman’s
license or his prescription writing practices are discoverable within the meaning of Fed. R. Civ. P. 26.” 1d.
at 19.

The Board respondsthat Judge Kravchuk “ did not dedl with the particular issuebeforethis Court.”

Reply Brief of the Maine Board of Licensure in Medicine in Oppostion to CAP Qudlity Care, Inc.’s

Subpoenas, etc. (“Board Reply”) (Docket No. 94) at 7. In addition, the Board asserts that the subpoenas



a issueat thistime*“ seek far broader information and communicationsthan those ruled upon by Magistrate
Judge Kravchuk,” beforewhom no claim of confidentiaity and investigeative information wasmade. 1d. In
an order following a telephone conference held on May 5, 2006, a which one of the agenda items
concerned the plaintiff’ sinstruction to DEA agent Masar at her deposition not to answer certain questions,
Judge Kravchuk wrote:

Theinformation that relatesto Masar’ s contact with the Maine Licensing Board
prior to August 9, 2002, when they decided not to renew Dr. Shinderman’s
temporary Maine license to practice is discoverable as long as this complaint
aleges Dr. Shinderman practiced medicine without a State of Maine license as
oneof itsclams. Questionsof communication between the DEA agent (JoAnne
Masar) and the Maine Licensing Board that ultimately resulted in the August 9,
2002, non-renewd of Dr. Shinderman’s license is discoverable within the
meaning of Rule 26, even though this information might relae to Dr.
Shinderman’ s prescription writing practices and thus aso be the subject of the
crimind indictment. The Government insgts there is a bright line between the
crimind investigation of aleged prescription writing practices (DEA crimind
investigation) and the State of Main€'s decison not to renew Shinderman’s
temporary license. However, it appears to me that at least 1 34, 37, 42, 45,
356, 361, & 367 of thecivil complaint touch upon Dr. Shinderman’ s prescription
writing practices and this information is intertwined with the licensaing decison.
This order does not require Masar to disclose her conversations with Donald
Clark, the AUSA handling the crimind prosecution of Dr. Shinderman.

Report of Telephone Conference and Order (Docket No. 79) at 2-3. The Board was not represented at
this conference nor was counsd for the Board present at the Masar deposition. That fact done makes it
impossible for Judge Kravchuk’ s ruling to bind the Board in the present controversy. In addition, al that
Judge Kravchuk’ s order addressed was questions posed to Masar at her deposition. 1d. at 2. A rulingon
that very limited issue cannot be expanded to address this distinct and different limited issue. It most
definitely cannot be gpplied to alow CAP“to depose Ms. Harwood on that subject matter regardlessof its
[s¢] ruling onthe gpplicability of State confidentidity restrictionswith regard to the documents” CAP Brief

at 19. | will not consder Judge Kravchuk’s ruling further with respect to the matters at issue here.



The Board “direct[s] daff to review and gpprove applications for licensure or renewd in
accordance with criteria established inlaw or in rules adopted by theboard. Licensing decisonsmade by
staff may be gppeded to the full board.” 32 M.RS.A. 8§ 3269(17). The Board may issue atemporary
licensefor aperiod not to exceed oneyear “when the board determines that this action isnecessary in order
to provide rdief for locd or nationa emergencies or for Stuations in which the number of physdansis
insufficient to supply adequate medical services or for the purpose of permitting the physcian to serve as
locum tenens? for another physician who is licensed to practice medicine in this State” 32 M.RSA. §
3276. 1n 1994 the Board adopted apalicy providing that temporary licenses are not renewabl e after one
year. Section 1V — Board Policy Temporary Licenses— Time Redriction (Exh. H to Board Brief). Dr.
Shinderman was granted a temporary license for Sx months, to expire on February 9, 2002. Temporary
License (Exh. E to Board Brief). At the request of the tate licensing specidist who licensed the CAP
Quality Careclinicin Westbrook Maine, Exh. F to Board Brief, asecond temporary license wasissued to
Dr. Shinderman, with an expiration date of August 9, 2002, Exh. G to Board Brief. Dr. Shindermandid not
file an application to renew thislicense. He filed an gpplication for a permanent license on July 26, 2002.
MaineMedicd License Application Flowsheet (Exh. Rto Board Brief). Thesatutededingwith renewd of

medical licenses providesfor renewd of licensesissued “ pursuant to section 3271 or 3275,” 32 M.R.SA.

2« A physician who is qualified under section 3275 [licensure by reciprocity] may, at the discretion of the board, be given
atemporary license to be effective for not more than 6 months after issuance for the purpose of permitting the physician
to serve as ‘locum tenens’ for some other physician who isthen licensed to practice medicinein this State and whose
own licenseis not temporary or limited . . . if the Maine physician is unable to maintain the practice because of illness or
because of absence from the general locus of thisphysician’s practice or for other reasons determined sufficient by the
board.” 32 M.R.S.A. §3278(2002). This statute was repealed and replaced in 2003 to read as follows, in pertinent part: “A
physician who presents a current active unconditioned license from another United States licensing jurisdiction and who
can provide reasonable proof of meeting qualifications for licensure in this State must be issued a license to serve
temporarily for declared emergenciesin the State or for other appropriate reasonsasdetermined by theboard. Thelicense
is effective for not more than 100 days. 32 M.R.S.A. § 3278 (2005).



8 3280-A(1); those sections ded with initid full licensure by the Board and licensure by reciprocity.
Sgnificantly, temporary licenses granted under section 3276 are not mentioned in the renewd statute.
An gpplicant for full licensure by the Board may not be licensed “unless the board finds that the
gpplicant is qualified and no cause exigts, as st forth in section 3282-A, that may be considered grounds
for disciplinary action againgt alicensed physician....” 32 M.RSA. § 3271(5). Further, “[w]henan
individua appliesfor alicense under this chapter, the board may investigate the professiond record of that
individua, including professiona records that the individua may have as a licensee in other Sates” 32
M.R.S.A. 8§ 3282-A(1). Thegroundsfor “an action to refuse to issue” alicense are st forth at section
3282-A(2). The Board may dso investigate former licensees and alegations of unlicensed practice. 10
M.R.S.A. 8§ 8003-C(1); Golz v. Maine Real Estate Comm’'n, 634 A.2d 1288, 1289 (Me. 1993).
The statute on which the Board reliesin the matter now beforethe court provides, in pertinent part:

1. During investigation. Unless otherwise provided by Title 24, chapter
21, dl complaints and investigative records of the licenang boards and
commissonswithin or &ffiliated with the Department of Professond and Financid
Regulation are confidentia during the pendency of an invedtigation. Those
records become public records upon the concluson of an investigation unless
confidentidity is required by some other provison of law. For purposes of this
section, an investigation is concluded when

A. A notice of an adjudicatory hearing under Title 5, chapter 375, subchapter
IV has been issued;

B. [Repeded]

C. A consent agreement has been executed; or

D. A letter of dismissa has been issued or the investigation has otherwise
been closed.

2. Exceptions. Notwithstanding subsection 1, during the pendency of an
investigation, a complaint or investigative record may be disclosed:

G. Tothepersoninvestigated on request. The commissioner may refuseto
disclose pat or dl of any invedtigative information, induding the fact of an
investigation, when the commissioner determinesthat disclosurewould pregudice



the invedtigation. The authority of the commissoner to meke such a
determination shal not be delegated.

10 M.R.SA. § 8003-B(1) & (2).* The acting commissioner of the Department of Professiona and
Financid Regulation has exercised hisdiscretion not to rel easeinvestigativeinformation sought by CAPfrom
theBoard. Letter dated March 23, 2006 from DennisE. Smith, Assistart Attorney Generd, to Michad A.
Cunniff, Esg. (Exh. A to Board Brief) at 3.

It is clear that Ms. Harwood' s deposition testimony isbeing sought by CAPonly because shewas
involved in the Board's investigation of Dr. Shinderman. Any testimony about thet investigation would
involve the release of “investigative information” as that term is used in section 8003-B.> CAP does not
contend otherwise. Accordingly, | will analyze the gpplication of section 8003-B to the deposition
subpoena and to the subpoena for documents together.

In addition to the argument that Judge Kravchuk’s prior discovery ruling made discoverable
“communi cations between federd agents and the Board rdlating to the non-renewd of Dr. Shinderman’s
license or his prescription writing practices,” CAP Brief at 21, which | have rgected for the reasons
discussed above, CAP contends that the provisons of section 8003-B do not apply to the proposed
deposition of Harwood and the documents subject to its subpoena and not yet produced by the Board

because (i) “thereisabsolutely nothing about the nature and circumstances of Sharon P.’ scomplaint that has

$“Title 24, chapter 21” refersto 24 M.R.S.A. § 2501 et seq., the Maine Health Security Act, which dealswith professional
competence reports and medical malpractice claims, neither of which isinvolved in the matter now before thiscourt. The
Board is affiliated with the Department of Professional and Financial Regulation. 10 M.R.S.A. § 8001-A(4).

* CAP contends that this determination by the commissioner “is inadequate because . . . it related to the Freedom of
Access Act request, not with regard to the civil subpoena or Ms. Harwood' s deposition, which involve different
considerations.” CAP Quality Care’ s Reply to the Brief Submitted by the Maine Board of Licensurein Medicine (“CAP
Reply”) (Docket No. 96) at 3. It does not identify those “different considerations.” Because the commissioner’s
determination was made with respect to the very information sought by the subpoena and deposition at issue, the fact
that it may have been made before the subpoenas were served isirrelevant.

® Counsel for the Board informed counsel for CAP that he would not object “to general questions concerning standard
(continued on next page)



not been disclosed during the Superior Court proceedings [in acivil action filed by Sharon P. againgt Dr.
Shinderman and CAP],” CAP Brief a 20; (ii) the Board has “waived its right to assert confidentidity on
account of its own misconduct” in broadening the scope of its investigation of the Sharon P. complaint
without notifying Dr. Shinderman, id. at 22-23; (iii) Harwood' scommunicationswith Masar regarding Dr.
Shinderman’s prescription practices are outside the scope of the Sharon P. complaint and thus
discoveradle, id. a 23; (iv) the Board's investigation was closed “for dl intents and purposes’ when it
received the report of Dr. Barry, who evauated Dr. Shinderman at the Board' srequest, id. at 23-24; (V)
the Board's investigation was closed when it decided not to act on Dr. Shinderman’s gpplication for
permanent licensure until it knew the results of the federd invedtigation, id. at 24; (vi) the absence of a
written determination by the Commissioner of Professond and Financid Regulation under 1I0M.RSA. 8
8003-B(2)(G) “negates the Board' s claim of confidentidity,” id. at 25-26; and (vii) the Board haswaived
any clam of confidentiaity by making disclosuresto federd authoritiesin violation of section 8003-B, id. a
26. Noneof theseargumentsis sufficient to overcomethe confidentidity provisonsof section 8003-B asit
applies to this case. Thus, the subpoenas at issue require disclosure of privileged or protected matter to
which no exception or waiver applies. Fed. R. Civ. P. 45(c)(3)(A)(iii).

In support of itsfirg listed argument, CAP States that the only complaint a issue is the complaint
filed with the Board by Sharon P. on September 6, 2002 and that Sharon P. has“sincefiled acivil action
againg Dr. Shinderman and CAP Qudity Care, anong others . . . which is now in the mandatory pre-
litigation screening paned stage of review and extensive discovery has occurred.” Id. at 20. It providesno

evidence to support this assertion and no identification of any documents that have been provided in the

operating procedures for conducting investigations’ during any deposition of Harwood. CAP Brief at 19.



“extendgve discovery” that might aso be subject to the provisons of section 8003-B. In addition, dl

documents “filed with the court in the action for professona negligence during the prelitigation screening
process are confidential.” 24 M.R.SA. 8§ 2853(1-A). All proceedings before the screening panel are
confidentia. 24 M.R.SAA. § 2857(1). Assuming arguendo that the Sharon P. complaint was the only
matter under investigation by the Board with respect to Dr. Shinderman and that the particular documentsat
issue had been identified by CAP, CAP has neverthel ess made no showing that the possible usein another
confidentid forum of some of the documentswhich the Board refusesto providein this proceeding renders
those documents exempt from section 8003-B. And certainly, if CAP has dready obtained such
documents through a different procedure, it has no need to acquire them again from the Board through the
subpoena a issue here.

The Board takes exception to CAP s second argument. It pointsout, correctly, that no statute or
regulation requiresit to notify the subject of acomplant when it expandsthe scope of itsinvestigation of thet
complaint. Board Reply at 2. Theonly authority cited by CAP, CAP Brief at 22, doesnot imposesuch a
requirement. See 32 M.R.SA. § 3282-A(1).°

With respect to CAP sthird argument, CAPassartsthat Harwood' scommunicationswith M asxin
early 2002 regarding Dr. Shinderman concerned his “prescription practices’ and thus were “outside the
scope of the Sharon P. complaint and properly within the scope of the deposition.” CAPBrief a 23. The

“Sharon P.” complaint was received by the Board on September 6, 2002, Board Reply at 6, presumably

® In a footnote, CAP contends that the “confidentiality restrictions do not apply” if the Board contends that Dr.

Shinderman was not authorized to practice medicine after August 9, 2002 and the conduct it wasinvestigating occurred
after that date. CAP Brief at 23 n.19. To the contrary, the Board has the authority to investigate applicants for licensure,

as discussed above, and it is undisputed that Dr. Shinderman applied for permanent licensure before August 9, 2002.
Nothing in Golz, the only authority cited by CAP —and cited without a pinpoint citation— supportsitsargument asto
thelicensure of physicians, and 10 M.R.S.A. 8 8003-C, enacted in 2003 and not mentioned in Golz, specificaly provides
(continued on next page)



after a communication that took place “in early 2002.” However, the Board points out that any earlier
conversation between Harwood and M asar arose out of information referred to the Board that wastrested
as an “Assessment and Direction,” which permits the Board to “investigate and review amatter to decide
whether it will initiate a complaint.” Id. at 1. Section 8003-B makes “dl complaints and investigative
records’ of the Board confidential during the pendency of an investigation. 10 M.R.SA. § 8003-B(1).
I nformation concerning contact between Harwood and Masar accordingly should betreated no differently
than other investigative records of the Board with respect to Dr. Shinderman.

CAP sfourth argument, that the Board' sinvestigation was closed whenit received thereport of Dr.
Barry, is based on its assertion that Dr. Bary, “in his cgpacity as the Board's evauator,” made
“determinations’ that apparently bound the Board, specificdly that: Dr. Barry “ questioned Sharon P.’ shona
fides when filing the Board complaint,” that he “found no evidence of substance abuse by Dr. Shinderman
or psychiatric imparment,” that he “opined that Dr. Shinderman had ‘behav[ed] in a responsible,
competent, manner with proper judgment and adeep knowledge basein prescribing methadone,” and that
Dr. Shinderman was “fit for full licensurein the date of Maine” CAP Brief a 23. CAP citesno authority
for its necessarily-implied assertionsthat the Board was required to adopt any of Dr. Barry’ sconclusonsor
that following completion of any referra of an gpplicant for licensure to an outside evauation the Board's
investigation of that complaint must be deemed closed or completed, thereby making dl of the Board's
investigatory recordswith respect to that gpplicant immediately availabletothepublic. If that werethe Sate
of Maine law, the Board would be unlikely to seek any outsde evauation of any gpplicant under any

circumstances. According to CAP, Dr. Barry * completed hiseva uation and filed aconfidentia report with

the Board with authority to investigate complaints of unlicensed practice.



the Board in aletter dated May 8, 2003.” 1d. at 12, 118. The Board voted on June 10, 2003 to further
investigate complaint CR02-104 (called the * Sharon P. complaint” by CAP). Exh. O to Board Brief. On
October 14, 2003 the board again voted to further investigate this complaint. Exh. Q to Board Brief.

Those actions are cdlearly inconastent with any “closing” of the investigation and, in the absence of any

citation of authority in support of CAP s position, the Board must be considered to be the best judge of its
intended use of thereport it requested from Dr. Barry. Itishighly unlikely that any delegation of itsauthority
to Dr. Barry such as that suggested by CAP would be legally permissblein any event. In addition, the
eventsthat congtitute the concluding of an investigation are set forth at 10 M.R.S.A. 8 8003-B(1), and the
receipt of the report of an independent eva uation of the gpplicant does not fit within any of those statutory
definitions.

CAP sfifth argument dso contends that an investigation by the Board isautomatically closed by a
particular event, in this casethe Board’ sdecision not to act on Dr. Shinderman’ s gpplication for permanent
licensure until it knew the results of the federd investigation. CAP Brief a 24. Again without citation to
authority, CAP asserts that “as of November 20, 2003, it was the federal investigation, not the Board's
complaint or investigation, that prompted the withholding of Dr. Shinderman’ s permanent medical licensure
inMane” Id. (emphassinorigind). Under thistheory, eventhough fina action had not been taken onthe
goplication, the Board's investigation was closed, making dl of its records immediately available to the
public, because it chose to await the results of the federd investigation before taking action. Aswasthe
casewith CAP spreviousargument, awaiting theresult of another agency’ sinvestigation doesnot fal within
the satutory definitions of the conclusion of an investigation. 10 M.R.SA. 8 8003-B(1). CAP takes

nothing by this argument.

10



CAP next argues that the absence of awritten determination under 10 M.R.SA. § 8003-B(2)(G)
by the commissioner “negatesthe Board' s clam of confidentidity.” 1d. at 25-26. It offers no suggestion
why this might be so. Merdly to sate the factors relevant to such a determination and then to state that
“[c]onsequently, the absence of awritten determination . . . negates the Board's claim of confidentidity,”
id., isto legp to a conclusion without any proffered judtification. Neither section 8003-B(2)(G) nor the
section of the Board' srulescited by CAP, Exh. 2 to Board Reply, requiresawritten determination CAP
offers no other authority for this propostion, which deserves no further consderation.

Findly, CAP contends that the Board has waived any clam of confidentidity by making certain
disclosuresto federa authoritieswhich CAP characterizes as violations of section 8003-B. Specificdly, it
asserts that Harwood's apparently assumed disclosure to Masar of Sharon P's complaint” and of Dr.
Barry's report of his evauation violated section 8003-B in unspecified ways. CAP Brief a 26. CAP
concludes that the Board “cannot now claim confidentidity after having aready waived its gpplicability to
this case” Id. It cites no authority in support of this argument, but in the section of its brief entitled
“Relevant Background,” CAP argues that the exception to 24 M.R.SA. § 2510, a different statute, for
disclosure to governmenta licensing or disciplinary authorities does not gpply to the disclosure of Sharon
P.’scomplaint because“the Drug Enforcement Administration doesnot quaify asa’ governmentd licensng
or disciplinary authority’ that was concerned in this ingance ‘with granting, limiting or denying' Dr.
Shinderman’s privilegesto practice medicine” Id. at 11 n.13. But section 8003-B specificaly provides

that acomplaint or investigative record may be disclosed during the pendency of an investigation “[t]o. . .

" In the section of its brief entitled “ Factual Background,” CAP asserts that “[o0]n September 13, 2002, DEA Diversion
Investigator Masar informed Owen Colomb, a health care fraud investigator employed by the United States Attorney, in
essence that she had obtained a copy of the complaint filed . . . against Dr. Shinderman with the Maine Board of
Registrationin Medicine.” CAP Brief at 10, §15. At no point in the “Factual Background” section of itsbrief does CAP
(continued on next page)
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federd agencieswhen thefiles contain evidence of possible violations of law enforced by those agencies”
10 M.R.SA. 8 8003-B(2)(D). CAP does not contend that either the complaint or the report did not
contain evidence of possible violations of law enforced by the DEA and thus has failed to make aprima
facie showing of violation of section 8003-B.

Insofar as section 2510 itsdf is concerned, CAP assarts that “DEA’s authority to register
practitionerswho prescribe control [9¢] drugs cannot trigger an exception under 8 2510(1)(B) becauseDr.
Shinderman’s applications for DEA regigtration were never acted upon.” CAP Brief at 11 n.13. Section
2510 dlowsdisclosure of confidentid information “[t]o governmentd licensing or disciplinary authorities of
any jurigdiction . . . that are concerned with granting, limiting or denying aphysician’sprivileges. .. .” 24
M.R.SA. §2510(2)(B). Contrary to CAP scareful phrasing initsreferenceto this statute, CAP Brief &
11 n.13, the exception is not limited to authorities that may grant or deny privilegesto practice medicine.
The datuterefersonly to privilegesingenerd. Without aregidrationissued by the DEA, aphysician cannot
prescribe controlled medicationsfor hisor her patients. 21 U.S.C. 88 823(b), (e), (g)-(h); 824(a); 828(a).

Lack of a DEA regigration would have the effect of limiting aphysician’s privileges. Contrary to CAP's
arguments, CAP Brief a 11 n.13, neither the fact that the DEA never issued an order to show causewith
respect to Dr. Shinderman’s registration nor that it took no action with respect to his lllinois registrations
makes any difference with respect to the effect of the alleged disclosures by Harwood under the Maine
satute. CAP aso contends, id., that the aleged disclosure violated 24 M.R.SA. § 2510(3), which
provides:

In no event may confidentiad information received, maintained or developed by
the board, or disclosed by the board to others, pursuant to this chapter, or

offer evidence that it was Harwood, or anyone el se associated with the Board, who had provided this copy to Masar.

12



information, data, incident reports or recommendations gathered or made by or

on behdf of a hedth care provider pursuant to this chapter, be available for

discovery, court subpoenaor introduced into evidencein any medical mapractice

auit or other action for damages arising out of the provision or failureto provide

hedth care sarvices. This confidentid information includes reports to and

information gathered by a professional review committee.
24 M.R.SA. § 2510(3). Thisis so, CAP assarts, because “Investigator Masar was involved in acivil
and/or crimind investigation of CAP Qudity Care and Dr. Shinderman, asatus that disqudified her from
receiving the confidential document prepared by Dr. Barry,” because such an investigation is equivaent to
an actionfor damagesarising out of the provison of or failureto provide hedth care services. CAPBrief a
11n.13. It drainsthe statutory language much too far to characterize DEA’ sinvestigation of aregistrant or
an gpplicant for regigration as an “action for damages.” That term refersto alawsuit seeking damages, a
far cry from any possible role of DEA with respect to Dr. Shinderman. Nor can Dr. Barry’ s report be
considered a“ professional competencereview” subject to 24 M.R.SA. 8§ 2510-A, as CAP suggests. 1d.
Section 2510-A makesconfidentid “al professond competencereview records,” which aredefined as“the
minutes, files, notes, records, reports, Satements, memoranda, data bases, proceedings, findings and work
product prepared at the request of or generated by aprofessiona competencereview committeerdating to
aprofessona competencereview activity.” 24 M.R.SA. 8 2502(8). A professional competence review
committee is one of severa entities “when engaging in  professona competence review activity,” 24
M.R.SA. § 2502(4), which isdefined as*“ study, eva uation, investigation, recommendation or action, by or
on behdf of ahedth care entity and carried out by a professona competence committee,” 24 M.R.SA. §

2502(4-B). A hedthcare entity is“[a]n entity that provides or arrangesfor hedth care services. . .; [an

entity that furnishes the services of physiciansto another hedlth care entity or to individuds. . .; or .. .[d]

13



professiond society or professiond certifying organization....” 24M.R.SA. § 2502(1-D). Clearly, Dr.
Barry’ sreport cannot possibly be considered a“ professional competencereview” under section 2510-A.

For the foregoing reasons, the Board's motion to quash the deposition subpoena for Elizabeth
Harwood is GRANTED to thelimited extent of prohibiting any questionsof her relating pecificaly to the
Board s investigation of Dr. Shindermar? and otherwise DENI ED; and the motion of CAP Quality Care,
Inc. for an order compdlling the Maine Board of Licensurein Medicine to respond to its subpoenaduces
tecum served on April 13, 2006 by producing any documents or information other than that which the

Board has dready produced isDENIED.

Dated this 13th day of June 2006.
/s David M. Cohen
David M. Cohen
United States Magidtrate Judge
Plaintiff
USA represented by EVAN J. ROTH

U.S. ATTORNEY'S OFFICE
DISTRICT OF MAINE

100 MIDDLE STREET PLAZA
PORTLAND, ME 04101

(207) 780-3257

Email: evan.roth@usdoj.gov

8 Consistent with the Board' s position, see footnote 5 supra, Ms. Harwood may be asked general questions concerning
standard operating procedures for conducting investigations.
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CAP QUALITY CARE INC represented by GEORGE T. DILWORTH
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